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WLF's LEGAL OPINION LETTERS and LEGAL BACKGROUNDERS appear on the LEXIS/NEXIS ® online information service under the filename "WLF" or by visiting the Washington Legal Foundation's website at www.wlf.org. All WLF publications are also available to Members of Congress and their staffs through the Library of Congress' SCORPIO system.
INTRODUCTION
Proposition 37 is an initiative petition which, if adopted by California voters in November 2012, will impose mandatory labeling on a broad range of raw and processed foods. Specifically, proposed Section 110809 mandates that a food that "is or may have been entirely or partially produced with genetic engineering" state that fact through specifically worded labels. Failure to carry the labels on genetically engineered foods, unless one of nine enumerated exceptions 1 applies, means that the foods are misbranded. In addition, Subsection 110809.1 arguably prohibits the use of the words "natural," "naturally made," "naturally grown," "all natural," or "words of similar import" for all processed foods. 2 Multiple legal challenges are expected if Proposition 37 were to pass.
Those challenges may include:
 A constitutional challenge under the dormant commerce clause doctrine, which prohibits states from unduly burdening interstate commerce.
States cannot wall themselves off from the economic union that is the United States of America; 3 or  A constitutional challenge under the First Amendment of the U.S. Constitution, whereby the commercial free speech doctrine prohibits states from mandating product labels unless the states are legislating to advance a substantial state interest in mandating labels, the labels directly advance that interest, and the mandate is no more restrictive of speech than necessary. In the case most likely to be precedent for the Proposition 37 challenge, the U.S. Court of Appeals for the First Circuit ruled that a general "consumer right to know" is not a substantial state 1 Labeling of Genetically Engineered Food-Exemptions, §110809.2. 2 The Legislative Analyst's Office, Proposition 37: Genetically Engineered Foods. Mandatory Labeling. Initiative Statute (July 18, 2012 ) ("Given the way the measure is written, there is a possibility that these restrictions [subsection 110809.1] would be interpreted by the courts to apply to all processed foods regardless of whether they are genetically modified", at 3 [Italics in the original.]) A Sacramento County Superior Court Judge has ruled that the Legislative Analyst's views, as expressed in the ballot summary, is an accurate understanding of the initiative. KMJN TV, Prop 37 Ruling Riles Proponents (Aug 13, 2012 it is "labeling requirements directly related to food safety."
Evidence that Proposition 37 is a label directly related to food safety comes from two sources-its language and the way it has been promoted as a ballot initiative.
Proposition 37 proclaims in five of the eleven paragraphs of Section 1 (Findings and Declarations) that proponents support it due to variety of health concerns such as ingesting toxicants from eating genetically engineered foods and associated health risks from water and environmental exposure. 11 In 10 While the WTO dispute settlement bodies will classify the proposition as either an SPS measure or a TBT measure and decide the challenge based solely on the appropriate agreement, parties challenging Proposition 37 can bring claims against it under both agreements. Parties bring these alternative claims knowing that the dispute settlement bodies will eventually discard one set of claims as inapplicable. addition, if adopted, Proposition 37 will become part of the California Health and Safety Code, i.e., the California Food, Drug and Cosmetic Law. Further evidence comes from subsection 110809(b) where the language makes clear that the label "shall not be construed" to be about ingredients. Rather, subsection 110809(a) likens the labels, as worded and as placed on packages and on store shelves or bins, more closely to health and safety warnings.
In materials promoting Proposition 37, proponents regularly proclaim that the voters should support Proposition 37 because Californians' health and safety are at great risk, and labels would provide them with protection. For instance, the official pro-Proposition 37 campaign on its website urges readers to watch a video advertisement which begins by declaring, "The ad says it allwe've heard the false corporate health claims before . . . . Proponents of Proposition 37 face a difficult, if not impossible, task of meeting the burden of providing scientific evidence to support it as an SPS 14 Paragraph 5.7 permits Member States, in cases of insufficient scientific evidence, provisionally to adopt SPS measures with a duty to seek additional scientific evidence so that an objective risk assessment can be made within a reasonable period of time. Paragraph 5.7 appears irrelevant to Proposition 37 because Proposition 37's text makes clear that it is being adopted as a permanent SPS measure beginning in 2014 and with stricter labeling requirements coming in 2019. See Section 110809 (a) (commences July 1, 2014) and Section 110809.2(e) (stricter label requirements on July 1, 2019).
15 Paragraph 2.3 sets forth two additional grounds for the illegality of a SPS measureas an arbitrary and unjustified discrimination between Members with identical or similar conditions and as a disguised restriction on international trade. While Proposition 37 can be challenged under paragraph 2.3, this commentary does not pursue these two additional grounds for incompatibility between and SPS measure and the SPS Agreement. measure under Paragraph 2.2. Regulatory agencies around the world-food safety agencies of Europe, Australia-New Zealand, Japan, Canada, South Africa, Argentina, Brazil, Canada, United States, Korea and other nationshave granted regulatory approval to genetically-engineered crops, from which the raw agricultural products and processed food ingredients come, after specifically evaluating human, animal, and plant health and safety. As of July 2012, the GENERA database listed 583 scientific studies on the safety of GMO crops and their food ingredients. 16 And the most recent set of studies from the Swiss National Science Foundation identified no risks to health or the environment due to agricultural biotechnology. 17 In addition, the experiential evidence of billions of meals consumed by persons around the world since commercial release of genetically-engineered crops in 1996 supports the safety of genetically-modified foods. Since 1996, there has not been a single verified health complaint involving humans, animals, or plants from geneticallyengineered crops, raw foods, or processed foods. Despite some published attempts to deny this overwhelming scientific evidence in support of genetically-engineered foods, 18 the scientific consensus is clear-geneticallyengineered crops, foods, and processed ingredients do not present health and 16 Access to the GENERA database at http://www.gmopundit.blogspot.com. Proposition 37 is so strong that its proponents are probably not going to defend it as meeting the legal standards of the SPS Agreement. Rather, despite its textual language and the electoral advertising emphasizing food safety and health concerns, proponents will argue that Proposition 37 cannot properly be characterized as a labeling requirement "directly related to food safety." Proponents of Proposition 37 will seek to have it classified as a technical barrier to trade in order to avoid the SPS Agreement and its scientific evidence standards. More likely, proponents of Proposition 37 will defend it as being subject solely to and compliant with the TBT Agreement.
D. Measuring California's Proposition 37 against the TBT Agreement-Substantive Provisions
The TBT Agreement applies to technical regulations, including "marking or labeling requirements as they apply to a product, process or production method." 20 As Proposition 37 imposes mandatory labels, Proposition 37 is a technical regulation under the TBT definitions. TBT Article 1.3 specifically says that the TBT Agreement applies to technical regulations for all products, including agricultural products.
TBT Article 2 sets forth several provisions against which to measure technical regulations for compliance with the TBT Agreement.
determined that the European Communities had violated the SPS Agreement by undue delays in the risk assessment approval process and for failure to provide sufficient scientific evidence to support regulatory actions taken with regard to agricultural biotechnology products. In June 2012, the American Medical Association adopted CSAPH Rep. 2-A-12 that states, in part, "Our AMA believes that as of June 2012 there is no scientific justification for special labeling of bioengineered food, as a class, and that voluntary labeling is without value unless is its accompanied by focused consumer education." Proposition 37 could be defended as advancing the third legitimate objection-prevention of deceptive practices. Indeed, the Proposition is titled the "California Right to Know Genetically Engineered Food Act," indicating that labels will assist California consumers in knowing what they are purchasing and avoiding purchases that they desire to avoid. Under the TBT Agreement, proponents of Proposition 37 can best defend it on its face as a legitimate protection from deceptive practices-failure to inform consumers about the food items that they are buying.
Those who would challenge Proposition 37 for noncompliance with the TBT Article 2.2 will argue that Proposition 37 is not a protection against deceptive practices. Opponents can point to the structure of the proposed Act and its exemptions to provide evidence that Proposition 37 will actually confuse consumers more than inform them accurately. If Proposition 37 is adopted, many foods in California stores that carry labels with "natural," "naturally made," "all natural," or words of similar import become misbranded products. Moreover, Proposition 37 exempts foods that lawfully have the USDA Organic label. Under the USDA National Organic Program (USDA-NOP), organic foods can contain traces of unintentional genetically-modified crops or ingredients without losing the organic label. 22 22 "When we are considering drift issues, it is particularly important to remember that organic standards are process based. Certifying agents attest to the ability of organic operations to follow a set of production standards and practices that meet the requirements of the Act and the regulations. This regulation prohibits the use of excluded methods in organic operations. The presence of a detectable residue of a product of excluded methods [genetic engineering] alone does not necessarily constitute a violation of this regulation. As long as an organic operation has not used excluded methods and takes reasonable steps to Consequently, under the structure and exemptions of Proposition 37, food processors can and may change to organic products to avoid both warning labels and the threat of misbranding liability and to appeal to the niche market of "natural" food consumers. Simultaneously, those California consumers still will be eating unlabeled food products containing genetically-modified crops or ingredients at trace levels, although those products will carry the label "USDA Organic." In other words, opponents of Proposition 37 will argue that Proposition 37 is itself the deceptive labeling practice and, thus, fails to promote a legitimate objective under TBT Article 2.2. as a legitimate objective under Article 2.2. 25 Aside from "legitimate objectives," TBT Article 2.2 also requires that technical regulations not be "unnecessary obstacles to international trade" and "not more trade-restrictive than necessary." Opponents of Proposition 37 will argue that it violates these TBT obligations primarily because consumers already have labels that provide the same level of consumer protection from deception. Opponents will point to the existence in the United States of the Non-GMO label and the USDA-Organic label that allow consumers to choose foods which will have either no genetically-engineered content or minimal levels of it. These Non-GMO and USDA-Organic labels are voluntary labels that do not impose identity-preservation, commodity segregation, and papertrail tracing requirements upon other food products in international trade. Members shall ensure in respect of technical requirements, products imported from the territory of any Member shall be accorded treatment no less favorable than that accorded like products of national origin and to like products originating in any other country.
Proponents of Proposition
In other words, TBT Article 2.1 requires Members to treat "like products" alike and to refrain from favoring either domestic or other international "like products" over the products of the Member bringing the Article 2.1 complaint.
Obviously, proponents of Proposition 37 consider genetically-engineered agricultural products to be fundamentally different than organic and conventional agricultural products. Proponents will argue that TBT Article 2.1 is inapplicable because Proposition 37 does not discriminate against or favor any "like" product over another. Proponents will argue that Proposition 37 deals with genetically-engineered agricultural products that constitute a class of products of their own. Proposition 37 treats all genetically-engineered products-the appropriate class-alike.
Opponents of Proposition 37 will respond with two arguments.
Opponents can argue that regulatory agencies around the world have considered genetically-engineered raw agricultural products to be substantially equivalent in every regard to conventional and organic agricultural products.
Opponents will argue that the substantive qualities of genetically-engineered agricultural products are "like products" and that the process producing the "like products" does not create a separate product classification. Opponents will argue "product" over "process" as the appropriate TBT Article 2.2 interpretation. With regard to "product" over "process," opponents also will reference TBT Article 2.8 that states:
Wherever appropriate, Members shall specify technical regulations based on product requirements in terms of performance rather than design or descriptive characteristics.
Opponents of Proposition 37 will also argue that Proposition 37 applies to food products which are indistinguishable by any method of testing from other food products. More precisely, opponents of Proposition 37 will highlight the fact that Proposition 37 imposes labels, testing, and paper-trail 29 TBT Article 4 creates similar obligations for the preparation, adoption and application of standards as more fully described in Annex 3 on the Code of Good Practice. Neither Article 4 or Annex 3 apply to Proposition 37 because Proposition 37 is a technical regulation, not a standard, under the TBT definitions. provision for local governmental bodies. Under Article 5, when a Member is assessing conformity, the Member shall ensure, among other requirements:
[C]onformity assessment procedures are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade. This means, inter alia, that conformity assessment procedures shall not be more strict or be applied more strictly than is necessary to give the importing Member adequate confidence that products conform with the applicable technical regulations or standards, taking account of the risks of non-conformity would create. 30 [C]onformity assessment procedures are undertaken and completed as expeditiously as possible and in a no less favorable order for products originating in the territories of other Members than for like domestic products. 31 TBT Article 5 may be relevant because of Proposition 37's Section 110809.4 Enforcement mechanism. Section 110809.4 authorizes consumer lawsuits with two features:
 the consumer does not have to establish "any specific damage from, or prove any reliance on, the alleged violation" relating to misbranding or a failure to label; and  the consumer shall be entitled to recover as damages an amount "deemed in at least the amount of the actual or offered retail price of each package or product alleged to be in violation."
Consumer action lawsuits that are brought after the fact of importation and that give rise to huge damages unrelated to any specific harm to the consumer's health or property may well be problematic under TBT Article 5.
Consumer action lawsuits arguably create unnecessary assessment obstacles to international trade and fail to provide an expeditious assessment of imported 30 TBT Article 5.1.2.
31 TBT Article 5.2.1.
products for conformity to Proposition 37 technical requirements. Members of the WTO wanting to trade with California in agricultural commodities will be exposed at all times to consumer lawsuits. Members exporting agricultural commodities to California will have little sense of legal and regulatory security about their commodities complying with Proposition 37. 32 Indeed with its consumer action lawsuits, Section 110809.4 may be more than a procedural concern and could be argued to constitute a substantive technical regulation itself that must comply with TBT Article 2. 33
II. DISPUTE RESOLUTION ISSUES-WHO CAN COMPLAIN?
Proposition 37 presents significant and difficult questions about whether it complies with the SPS Agreement or the TBT Agreement. But even if
Proposition 37 were in violation of these WTO Agreements, who can complain?
There are four possible claimants.
A. Member States to the WTO Agreements
SPS Agreement Article 11 and TBT Agreement Article 14 are both titled "Consultation and Dispute Settlement," and make explicit that Member States 32 Members exporting agricultural commodities to California may be able to control the risk of consumer lawsuits to some extent by relying upon the exemptions set forth in Section 110809.2(b) [sworn statements] and Section 110809.2(f) [testing by independent organizations]. Complying with these two exemptions involves significant additional costs for paper-trail tracing and testing. These costs themselves raise questions about whether Proposition 37 complies with the TBT Agreement. 33 This WORKING PAPER is an overview analysis of Proposition 37 and WTO Agreements. This working paper does not provide a detailed explanation or discussion of every issue that could be raised or every WTO decision that has relevance. In this vein, this working paper does not explore what remedies exists under the WTO Agreements for violations of procedural obligations or whether the remedies for substantive and procedural violations are the same. to these agreements can complain using the WTO Dispute Settlement Compensation and the suspension of concessions or other obligations are temporary measures available in the event that the recommendations and rulings are not implemented within a reasonable period of time. However, neither compensation nor the suspension of concessions or other obligations is preferred to full implementation of a recommendation to bring a measure into conformity with the covered agreements. Compensation is voluntary and, if granted, shall be consistent with the covered agreements.
Translating DUS Article 22.1 into the situation of a prevailing Member complaint against Proposition 37 means the following:
 Even if a Member prevails in the WTO complaint, Proposition 37, if adopted, remains the law of California. The WTO has no legal authority to force California to repeal the non-complaint proposition. 37 The legal definition of the term "standing" is"-Standing: A party's right to make a legal claim or seek judicial enforcement of a duty or right. To have standing in a federal court, a plaintiff must show (1) that the challenged conduct has caused the plaintiff actual injury, and (2) that the interest sought to be protected is within the zone of interests meant to be regulated by the statutory or constitutional guarantee in question." BLACK'S LAW DICTIONARY 1442 (8 th ed., 2004).
bring WTO-based complaints. Citizens of Member States do not have standing to bring WTO-based complaints.
Proponents of Proposition 37 will oppose the standing of those non-state actors who seek to challenge Proposition 37, immediately upon its adoption, with a WTO-based claim. Proponents will seek to have this WTO-based claim dismissed because the opponents do not have a right to make a legal claim based on the WTO. Proponents will argue that standing to bring a WTO-based claim resides solely in exporting Member States or the United States.
By contrast, opponents bringing the immediate challenge containing a WTO-based claim will argue that they are not invoking the WTO Agreements directly and, therefore, that they are not precluded by TBT Agreement Article 14.4 from bringing the WTO-based claim. Opponents will argue that they are challenging Proposition 37 to enforce the supreme law of the United States. 38 By invoking the supreme law of the United States, opponents will hope to blunt the standing issue and to avoid dismissal of the WTO-based claim.
D. Food Companies and Grocery Stores
If Proposition 37 becomes California law, the first efforts to enforce it would come through either administrative action 39 or a consumer lawsuit 40 against food companies and grocery stores for allegedly failing to label or 38 Opponents would argue that they can "stand in the shoes" of the United States. But the United States and the opponents of Proposition 37 may have differing or conflicting interests about Proposition 37 and the wisdom of challenging Proposition 37. The agency or consumer (plaintiff) bringing the lawsuit against the food company or grocery store will argue that the food company or grocery store (defendant) does not have standing to raise the WTO-based challenges. Under the legal definition of the term "standing," 41 the plaintiff likely has to concede that the defendant faces an actual injury. However, the plaintiff will contend vigorously that the defendant is not within the zone of interests that the WTO Agreements mean to protect. In other words, the plaintiff will argue that the WTO Agreements only mean to protect sovereign interests and not private commercial interests.
In response to the plaintiff's standing argument, the defendant food company or grocery store can reply that the WTO Agreements specifically contemplate allowing compensation and retaliation for injuries inflicted upon 41 For the definition, see supra note 37.  Proposition 37 presents very difficult procedural issues of "standing" if and when private parties challenge Proposition 37, alleging WTO-based claims, either immediately upon adoption by California voters or later when they face enforcement action.
